STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 16, 742

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals his failure to receive fuel
assi stance benefits for the last four heating seasons. The
Departnent has noved to dismss the case for failure to file a

timely appeal.

FI NDI NGS OF FACT

1. The petitioner is a disabled man who lives in a one-
bedr oom subsi di zed apartnment. The cost of his heat is
included in his rent. After receiving a notice prepared by
t he Departnent and distributed through the state housing
authority, he applied for and was found eligible for fuel
assi stance for the current heating season (2000-2001).

2. Prior to this year, the last fuel assistance
application made by the petitioner that the Departnent has on
record is for the 1994-1995 heating season. That application
was deni ed and not appeal ed.

3. The petitioner clains that he filed applications for

assi stance in 1996, 1997, 1998, and 1999 but received no
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deci sion on any of those applications and received no fuel

assi stance during any of those years. The petitioner did file
a general "Statenent of Need" in 1997 and 1998 in connection
with a review of his Food Stanp and Medi caid benefits. He may
have filed the same statenent in 1996 but the records have
been "purged" or destroyed because they are nore than three
years old. The petitioner did not file a "Statenent of Need"
in 1999 because he was not up for review that year.

4. On the two "Statenent of Need" forms filed in 1997
and 1998, the first information requested fromthe petitioner
was what prograns of assistance he was applying for. Al the
prograns were |listed and he was required to check the
appl i cabl e boxes. The petitioner checked the boxes next to
Medi cai d and Food Stanps but not the box next to Fuel in both
1997 and 1998. The petitioner went on to answer all other
guestions on the forms. Those included some questions that
were to be answered for persons applying for certain specific
benefits including questions regarding "Suppl emental Fuel™
Each question which said it related to "Suppl enental Fuel"
also related to at | east one other program The petitioner
argues that he should have been deened to apply because he

answer ed these questi ons.
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5. Prior to 1996, applications for fuel were nade on the
same conprehensive application used for all benefits. In
1996, however, a separate application was devel oped for fuel.
Persons who indicated on the comon forns (or orally) that
they wished to apply for fuel were given that separate
application. Because the Departnent had thousands of the old
forms left, it crossed off the fuel portion on those
applications and continued to use themfor other prograns.
The petitioner says that the use of this old form nade him
bel i eve he was maeki ng an application for fuel. He did not
explain why he did not indicate that he was interested in fuel
assi stance on the forns in 1997 or 1998. He al so could not
explain why he felt he had applied in 1999 when he did not
file a "Statenment of Need" at all. He stated that he had not
filed an application that year because he "did not think of
it

6. The petitioner is aware through his participation in
ot her Departnent prograns that he has a right to a witten
deci sion and to appeal any denial of benefits. He did not get
such a witten denial on his claimed applications for fuel
assistance. Neither did he get any fuel benefits in any of
those years. The petitioner did not, however, contact his

wor ker or make any inquiry as to why he did not receive notice
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or benefits during any of these fuel years. Nor did he file
an appeal .

7. The petitioner nade many statenments that are
inconsistent with his claimthat he should be found to have
filed applications for the years at issue. Anong these are:
his worker told himhe could not file applications; the
crossed out fuel sections on his applications prevented him
fromapplying for fuel benefits; and, he got no notice from
the Departnent that he could file an application for fuel
assistance if he was a Section 8 renter. Hs eligibility
wor ker countered that she has never told the petitioner or
anyone else not to apply for any benefits, which assertion is
found to be true. Because of the passage of tinme, the worker
coul d not renenber whether they had any conversations about
his potential eligibility for fuel assistance. She does
recall that during those years information was di ssem nated to
the public about the availability of the fuel assistance
program and the nethod for applying. During 1997 and 1998
mass mailings were sent to Food Stanp recipients advising them
of the program and how they could apply. The Depart nent
subm tted evidence showing that in the Fall of 1999 and 2000,
si x decisional notices sent to the petitioner contained

i nformati on about the availability of the fuel programand the
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met hod for applying. Those notices did not advise Section 8
renters that they were ineligible and should not apply. There
is no evidence that the petitioner ever contacted the
Departnent pursuant to these notices to file an official

application or to discuss his eligibility for benefits.

ORDER

The Departnent's notion to dism ss this appeal for |ack

of jurisdiction is granted.

REASONS

Under rul es governing proceedi ngs before the Human

Servi ces Board:
Appeal s from deci sion by the Departnent of Social Wlfare
[now PATH . . . shall not be considered by the board
unl ess the appellant has either mailed a request for fair
hearing or clearly indicated that he or she wi shes to
present his or her case to a higher authority within 90
days fromthe date when his or her grievance arose.

Human Servi ces Board
Fair Hearing Rule No. 1

The petitioner in this matter insists that he filed
clainms for fuel assistance benefits from 1996 through 1999.
Assuming that this is true (and there is considerable
evidence indicating that it is not), the petitioner was

required to file an appeal within 90 days of the tine his
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grievance arose with regard to the requests for assistance.
The fuel assistance season ends on April 30 of each year.
WA M 2907.4. Certainly by that tinme each year, the
petitioner knew or should have known that he was not going to
recei ve assi stance fromthose requests. Under the Board's
rules, the petitioner was required to file an appeal within
90 days of that time. The latest the petitioner could have
filed such an appeal was July 31 of the year following his
application. The |ast appeal for the 1999-2000 heating
season shoul d have been filed in this matter no later than
July 31, 2000. The petitioner did not appeal any of the
years until Cctober of 2000.

The petitioner offered no explanation as to why his
appeal was not filed at a nore appropriate tine. The problens
i nherent in accepting appeals of matters that occurred years
ago was well illustrated during the hearing where pertinent
docunents had been destroyed due to age and the worker's
menory was non-existent as to conversations she m ght have had
with the petitioner fromone to four years ago. The
Department's notion to dismss this matter as being untinely
shoul d be grant ed.

After the hearing, an advocate, who is not representing

the petitioner, asked that the Board determ ne whether the
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petitioner m ght have been eligible for benefits during those
years under a settlenent agreenment approved by the Washi ngton

Superior Court in Murray v. Kitchel (No. 321-6-98, June 14,

1999). (Attached). That agreenent awarded fuel benefits to
persons in Section 8 housing who paid heat as a part of their
rent and who had actually applied for fuel assistance during
the 1997-1998 and 1998- 1999 heati ng seasons and were denied
benefits.?

The petitioner was not included in the settlenment by the
Depart ment because the Departnent had determ ned that he had
not applied in either of those two years. It would be
i nappropriate for the Board to decide as a factual matter that
the petitioner is or is not a nenber of the class covered in
that agreenent. That is for the Washi ngton Superior Court to
determ ne and the petitioner is encouraged to contact the
attorneys of record in that case for assistance if he feels he
shoul d have been a part of that class.

HH#H#

! This lawsuit indicates that many Section 8 renters were aware of the fue
program and did file applications for benefits during the 1997-1998 and
1998- 1999 fuel season as the Departnent contends.



